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REMAND DESK- SE

M NUTE ENTRY

This Court has jurisdiction of this Cvil Appeal pursuant
to the Arizona Constitution Article VI, Section 16, and A R S.
Section 12-124(A).

This matter has been under advisenent and the Court has
considered and reviewed the record of the proceedings from the

trial Court, exhibits made of record and the Menpranda
subm tt ed.

Appel l ants, Arizona residents, purchased a 1985 Jaguar XJ6,
via eBay, from a seller in Virginia. A portion of the paynent
was nade by way of a Visa Card transaction, issued by Appell ee.
A dispute arose once the vehicle was delivered to Appellants,
and Appellants requested that Appellee effect a chargeback.
However, the seller provided evidence that the vehicle was sold
“as is,” therefore enabling Appellee to honor the purchase and
refuse the chargeback. Appel l ants assert that the transaction
was W thin the guidelines of The Consumer Credit Protection Act.?

115 U.S.C.A §1666(i)(a)(3).
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This act provides that once a cardhol der disputes a claimin a
tinmely fashion, he has all the clains and defenses against the
credit card issuer as he does against the nerchant. The act
also creates a criterion that the place where the initial
transaction occurred nust be in the sane state as the cardhol der
or be within 100 niles of the cardhol der’s address.?

Appel l ees contend that Appellants did not neet this
criterion, and consequently did not execute a chargeback to

appel  ants’ account. Appel lants maintain that they do not owe
Appel lee the funds because Appellee should have issued a
char geback. Appel lants  further claim that the seller

“purposefully solicit[ed] a sale in Arizona via the Internet,”
and that this internet transaction placed Appellants within the
l[imtations of the Act. Consequent |y, Appellants discontinued
paynents on the Visa card and Appellee filed suit in the East
Mesa Justice Court. The Honorable R Wayne Johnson awarded
Appel | ee $663. 98, plus reasonable court costs and attorney fees.

The main issue to be addressed is whether the transaction
was covered by the Consuner Credit Protection Act. Appel | ant s
suggest that Arizona courts have personal jurisdiction over the
matter due to the Internet transaction qualifying as a
sufficient “mninmum contact,” thus placing the transaction under
the control of the Consunmer Credit Protection Act. The "m ninmm
contacts" forrmula set out in International Shoe v. Wshington®
has served to shape the due process standards of personal
jurisdiction to assure defendants a degree of predictability as
to which jurisdiction they can be summonsed into.* In order to
be subject to the jurisdiction of a forum state, there nust be
some act "by which the defendant purposefully avails itself of
the privilege of conducting activities within the forum state
thus invoking the benefits and protections of its |aws.">

2
Id.
3326 U.S. 310, 316, 66 S.Ct. 154, 90 L.Ed.95 (1945).
“ World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 297 100 S.Ct. 580, 62 L.Ed.2d 490 (1980).
®Hanson v. Denckla, 357 U.S. 235, 253 78 S.Ct. 1228, 2 L.Ed.2d 1283 (1958).
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VWile the framework for personal jurisdiction is well
accepted, cyberspace raises a nunber of questions regarding the
rel ati onship of personal jurisdiction, a |egal concept rooted in
geography and territory, to a nediumthat defies all territorial
boundaries. These questions arise as a result of the Internet's
ability to nmake vast anounts of information available to an
international audience that does not require the actual
physi cal presence of the provider at the destination of that
information. Hence, under the traditional notion of personal
jurisdiction requiring the presence of an out-of-state
defendant, the provider of an on-line service or Wb site would
not be subject to the personal jurisdiction of a distant forum
There is perhaps an irreconcilable gap between the notion of
personal jurisdiction that 1is territorially based and the
Internet, a nediumthat defies all territorial constraints.

Contrary to Appel l ant’ s st at enent in their reply
menor andum neither Federal nor Arizona law grants jurisdiction
to courts in cases concerning Internet transactions involving
active Wb sites. In Cybersell, Inc. v. Cybersell, Inc,® the
Ninth Crcuit reinforced the notion that a Wb site or other
el ectronic contact, alone, was not purposeful availnment of the
benefits of the forum state. In Cybersell, the plaintiff, an
Arizona corporation (Cybersel | -Ari zona), sued a Fl ori da
corporation (Cybersell-Florida) in an Arizona district court for
the latter's alleged trademark infringenment through a Wb site.
Cybersell-Florida had absolutely no contacts with Arizona--it
did not attenpt to market to Arizona residents, nor did it sel
any products or services in Arizona.’

Even though there were no clear contacts wth Arizona,
Cybersel | -Arizona argued that its assertion of jurisdiction net
due process requirenents and sinply clained that the defendant
"should be anenable to suit in Arizona because cyberspace is
wi t hout borders and a web site . . . is necessarily intended for

6 130 F.3d 414 (9th Cir. 1997).
" Cybersell, 130 F.3d at 419.
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use on a world wide basis."® The court reasoned that although
"anyone, anywhere <could access" a Wb site, it did not
necessarily follow that the Wb site alone bespeaks an attenpt
to target the audience of a specific forum® The court found
that Cybersell-Florida did not intentionally aimits conduct at
Arizona while knowing it would cause harm there.'® At the core
of the Ninth Grcuit's opinion is the proposition that posting a
Wb site is  conduct t hat is passive in nature.l!

Arizona case law provides that in order to conply wth
federal due process standards, the non-resident defendant mnust
have sufficient mnimm contacts with the forum state, and the
assertion of jurisdiction nust be reasonable.'®> \en an entity
intentionally uses an electronic nedium to reach beyond its
boundaries to conduct busi ness, a state’s exercise of
jurisdiction is not necessarily appropriate.®® A finding of
m ni mum contacts nust cone about by an action of the defendant
purposeful ly directed toward the forumstate.

In cases where the courts have found that the non-resident
def endant purposefully availed hinself of the forum state, there
were specific contacts or intentional, directed solicitation in
that state. For exanple, in ED AS Software International, L.L.C,
v. BASIS International Ltd. "> the court concluded that a non-
resident software producer had purposefully availed itself of
the privilege of conducting activities in Arizona based on
"[t]he visits [to Arizona] and the many phone, fax and e-nmail
communi cations that [the conpany] made to Arizona, in addition
to the invoices that [it] sent to Arizona, and the allegedly

81d at 415.

°1d at 419.

101d at 420.

Mg,

12p, Uberti and C. v. Leonardo, 181 Ariz. 565, 569, 892 P.2d 1354, 1358 (1995).

13 Rollin v. William V. Frankel & Co.. Inc., 196 Ariz. 350, 996 P.2d 1254 (Ariz.App. 2000).

14 A.Uberi and C., supraat 570, 892 P.2d at 1359, quoting Asahi Metal Indus. Co. v. Superior Court, 480 U.S. 102,
112, 107 S.Ct. 1026, 1032, 94 L.Ed.2d 92, 104 (1987). See also Hoskinson v. State of California, 168
Ariz. 250, 253, 812 P.2d 1068, 1071 (App.1990).

15947 F.Supp. 413, 421 (D.Ariz.1996).
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def amatory statenents" about the plaintiff, an Arizona conpany,
whi ch it had post ed on its web page.

After a careful review of the record, contrasting the facts
to those in Arizona cases where the law is unequivocal, this
court finds that a nerchant’s advertisenent on eBay does not
ampunt to a sufficient mninmum contact for purposes of
establishing jurisdiction by an Arizona court. As a result, the
transaction does not neet the criterion that the place where the
initial transaction occurred be in the sanme state as the
cardhol der or within 100 mles of the cardholder’s address, as
required by 15 U S.C A 8 1666(i)(a)(3). The trial judge was
correct and did not err.

I T IS THEREFORE ORDERED affirm ng the decision of the Msa
Justice Court — East.

IT IS FURTHER ORDERED remanding this case back for all
future proceedings, if any, to the Mesa Justice Court - East.
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